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Your Ref:  
Our Ref:   APP/M1710/C/15/3005462
Further appeal references at foot of letter

Ms Maria Stewart
East Hampshire District Council
Planning & Development Dept
Penns Place
Durford Road
Petersfield
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13 October 2015

Dear Ms Maria Stewart,

Town and Country Planning Act 1990
Appeals by Mr R J Saunders
Site Addresses: 120 White Dirt Lane, Horndean, WATERLOOVILLE, Hampshire, 
PO8 0TW and Rear of 120 White Dirt Lane, WATERLOOVILLE, Hampshire, PO8 

I enclose a copy of our Inspector’s decision on the above appeal(s).

If you have queries or feedback about the decision or the way we handled the appeal(s), you 
should submit them using our “Feedback” webpage at http://www.planningportal.gov.uk/
planning/planninginspectorate/customerfeedback/feedback.

If you do not have internet access please write to the Quality Assurance Unit at the address 
above.

If you would prefer hard copies of our information on the right to challenge and our 
feedback procedure, please contact our Customer Service Team on 0303 444 5000.

Please note the Planning Inspectorate is not the administering body for High Court 
challenges. If you would like more information on the strictly enforced deadlines for 
challenging, or a copy of the forms for lodging a challenge, please contact the Administrative 
Court on 020 7947 6655.

The Planning Inspectorate cannot change or revoke the outcome in the attached decision. If 
you want to alter the outcome you should consider obtaining legal advice as only the High 
Court can quash this decision.

Yours sincerely,

Kevin Plummer
Kevin Plummer
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Where applicable, you can use the internet to submit documents, to see information and to check the progress 
of cases through the Planning Portal. The address of our search page is - www.planningportal.gov.uk/planning/
appeals/online/search

Linked cases: APP/M1710/W/15/3009484
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Appeal Decisions 
Hearing held on 8 September 2015 

Site visit made on 8 September 2015 

by Pete Drew BSc (Hons), Dip TP (Dist) MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date:  13 October 2015 

 

Appeal A Ref: APP/M1710/C/15/3005462 
Land adjacent to 120 White Dirt Lane, Horndean, Waterlooville, Hampshire 

PO8 0TW 
 The appeals are made under section 174 of the Town and Country Planning Act 1990 

[hereinafter “the Act”] as amended by the Planning and Compensation Act 1991. 

 The appeal is made by Mr RJ Saunders against an enforcement notice issued by East 

Hampshire District Council. 

 The Council's reference is 36384/032/EO. 

 The notice was issued on 21 January 2015. 

 The breach of planning control as alleged in the notice is: Without planning permission 

and within the last 4 years, the carrying out of engineering or other operations. 

 The requirements of the notice are: 1) to cease all engineering or other operations on 

the Land hatched black on the attached plan, other than any such development granted 

planning permission under reference 36384/015 and 36384/023; 2) restore the land to 

the condition that existed before the breach of planning control described in the notice 

took place; 3) build a replacement retaining wall in the exact position and height as the 

previously demolished retaining wall; and 4) In the first planting season following 

compliance with requirements 2 and 3 above seed the land to the front of the retaining 

wall with grass. 

 The period for compliance is: in respect of 1) above 1 day; in respect of 2) above 

1 month; in respect of 3) above 3 months; and in respect of 4) above the first planting 

season following compliance with 3 above. 

 The appeal is proceeding on the grounds set out in section 174(2) (a), (c), (f) and (g) of 

the Act. 
 

 

Appeal B Ref: APP/M1710/W/15/3009484 
Land rear of 120 White Dirt Lane, Catherington, Waterlooville, Hampshire 

PO8 0TW 
 The appeal is made under section 78 of the Act against a refusal to grant planning 

permission. 

 The appeal is made by Mr RJ Saunders against the decision of East Hampshire District 

Council. 

 The application (Ref. 36384/028), dated 18 June 2014, was refused by notice dated 

26 September 2014. 

 The description of development is ‘Four new dwellings and garages’. 
 

 

Appeal A: Decision 

1. I direct that the enforcement notice be corrected by: 
i. the substitution of the plan attached to this decision for that attached to 

the enforcement notice; 
ii. the deletion of the first requirement in section 5 of the enforcement 

notice and the consequential re-numbering of the remainder 2-4 as 1-3, 

including, as necessary, within 4; and, 
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iii. the deletion of the first point in section 6 of the enforcement notice and 
the consequential re-numbering of the remainder 2-4 as 1-3, including, 

as necessary, within 4. 

2. Subject to these corrections the appeal is allowed and the enforcement notice 
is quashed.  Planning permission is granted on the application deemed to have 

been made under section 177(5) of the Act for the carrying out of engineering 
or other operations within the Land, as defined in the notice, on land adjacent 
to 120 White Dirt Lane, Horndean, Waterlooville, Hampshire PO8 0TW, subject 

to the following conditions: 

1. Within 3 months of the date of this decision, full details of both hard and 
soft landscape works shall be submitted for the written approval of the 

Local Planning Authority.  The hard landscaping details shall include 
proposed finished levels or contours and the position, design, materials 

and type of means of enclosure to be erected broadly parallel to White 
Dirt Road.  Soft landscape works shall include planting plans; written 
specifications (including cultivation and other operations associated with 

plant and grass establishment); and a schedule of plants, noting species, 
plant sizes and proposed numbers/densities where appropriate. 

2. All hard and soft landscape works shall be carried out in accordance with 
the approved details by the end of the first planting and seeding season 
following the date of their written approval, unless the Council gives its 
written consent to any variation, and the hard landscaping shall 

thereafter be retained.  If within a period of 5 years from the date of the 
planting, or replacement planting, any tree or hedging that forms part of 

the approved soft landscaping scheme is removed, uprooted or 
destroyed or dies, another tree or hedging of the same species and size 
as that originally planted shall be planted at the same place, unless the 

Local Planning Authority gives its written consent to any variation. 

3. Within 6 months of the date of this decision, a visibility splay shall be 
provided to the south-west of the junction of the existing access serving 

the annex with the public highway.  The minimum dimension of the 
required splay line shall be 2.4 m, measured along the centre line of the 

access from its junction with the channel line of the public highway, and 
43 m, measured along the channel line of the public highway from the 
centre line of the access but only insofar as it relates to the area edged 

red on the plan attached to this decision.  The visibility splay shall be 
maintained clear from obstruction over a height of 600 mm measured 

from the height of the metalled portion of the carriageway, unless the 
Local Planning Authority gives its written consent to any variation 
pursuant to the finished levels agreed pursuant to condition 1 above. 

Appeal B: Decision 

3. The appeal is dismissed. 

Appeals A & B: Procedural matters 

4. The Planning Inspectorate circulated a 5-page Agenda to the main parties on 
17 August 2015, significantly in advance of opening the Hearing, because of a 

concern that the Hearing might run into a second day, specifically because of 
the issue of housing land supply.  The Agenda said: “If ever there was a case 
for agreement being reached on a statement of common ground this is it and it 
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might be in prospect that a number of issues could be agreed, e.g. the housing 
land supply situation...”. The parties did agree a Statement of Common Ground 

[SoCG], dated 8 September 2015, but this does not record agreement on the 
issue of housing land supply.  There was reference to the Council’s position in a 

document, but that was itself only produced at the Hearing [Document 3]. 

5. At the Hearing the issue of housing land supply was uncontested.  The Council 
produced an appeal decision [Document 12] and the Appellant gave me no 

reason to dispute its findings.  It was therefore disappointing to find that in 
post-Hearing correspondence the Appellant produced, for the first time, an 

appeal decision that had been issued before the date of the Hearing [Document 
19].  I entirely reject any inference that there was an onus on the Council to 
produce it.  Nevertheless I admitted the new appeal decision and both parties 

had an opportunity to comment on it [Document 20].  I have taken account of 
the new appeal decision and all of this correspondence in reaching my decision. 

6. The SoCG records that the requirement for financial contributions remains an 
area of dispute.  This is despite the terms of paragraph 6.39 of the Council’s 
statement for Appeal B that says: “The Council, therefore, confirms that it will 

not pursue Reason for Refusal 10 at the Appeal Hearing”.  That reason relates 
to the need for financial contributions.  The reason for the change of stance 

relates to recent changes to the Planning Practice Guidance following the case 
of West Berkshire District Council and Reading Borough Council v Secretary of 
State for Communities and Local Government [2015] EWHC 2222 (Admin).  

Without prejudice to any view that might be taken in the matter it was agreed 
that it would be appropriate to allow the Appellant to have an opportunity to 

deliver a unilateral undertaking in the interests of natural justice, given the 
Council’s revised position, and a revised timetable was agreed at the Hearing.  
The headline summary of the unilateral undertaking [Document 23] is that: 

i) the sum of £1,500.00 per dwelling is offered as a contribution towards 
Community Facilities; 

ii) the sum of £3,745.00 per 3 bed dwelling is offered as a contribution 
towards Transport Provision; 

iii) the sum of £1,492.00 per dwelling is offered as a contribution towards 
Open Space Provision; and, 

iv) the sum of £60,750.00 per 3 bed dwelling is offered as a contribution 

towards Affordable Housing Provision. 

7. At the site inspection, which was convened as part of the Hearing but after the 

main part of the discussion, an issue arose about the extent of the highway 
and the ability of the Appellant to provide and maintain a visibility splay.  In 
particular the Council produced, for the first time, an email from the Highway 

Authority [Document 16].  In the interests of natural justice it was appropriate 
to allow the Appellant an opportunity to respond to this issue.  The Council was 

given an opportunity to comment on the Appellant’s response [Document 21] 
because it contained fresh information that went to the heart of the issue in 
dispute.  I have taken account of all of this correspondence, including the 

Council’s response [Document 22], in reaching my decision. 

Appeal A: Nullity claim 

8. The Appellant contends that the enforcement notice is fundamentally flawed, 
which renders it a nullity.  To be a nullity, a notice must be defective on its 
face, but no assertion is made that any of the vital elements of the notice are 
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absent from it.  Instead the claim is that it is a nullity due to its imprecision 
and vagueness.  Drawing on the comments made by Upjohn LJ in Miller-Mead v 

Minister of Housing and Local Government [1963] 1 All E.R. 459, this appears 
to be based on the premise that the terms of the notice are “hopelessly 

ambiguous and uncertain”.  The first line of attack is based on the claim that 
the substantial area of land constitutes 2 planning units.  However the concept 
of the planning unit is one that relates to an assessment of whether there has 

been a material change in the use of land.  Here the allegation in the notice is 
of operational development and so even if the claim that the land comprises 

2 planning units is correct, noting that it is disputed by the Council, that is not 
relevant to the identification of the land on the plan attached to the notice. 

9. The second line of attack is that the alleged breach of planning control should 

be made much clearer. However, as I pointed out at the Hearing, the allegation 
does cite an act of development, as defined in section 55(1) of the Act.  The 

Appellant does not appear to be under any illusions about what he has done 
and what the notice is directed towards.  This is reflected in the fact that the 
Appellant conceded at the Hearing that he was happy with the allegation 

because, amongst other things, it was clear what it was aimed at.  For these 
reasons I find no basis to conclude that the enforcement notice is a nullity. 

Appeal A: Corrections and variations to the enforcement notice 

10. Notwithstanding the above it is appropriate to correct the notice in a number of 
respects.  At the site inspection the main parties agreed the dimensions of the 

area within which the operations with which the Council are concerned have 
taken place.  It extends to a point 24.5 m south-west of the substation wall, 

along the highway frontage.  It is approximately 20 m deep, measured from 
the rear of the highway.  To the north-west it extends to a point that is 8.3 m 
from the corner of the new house that is under construction and then runs 

approximately 10.6 m to the north-east of that point, towards the annex.  
These measurements were recorded by the main parties on a plan [Document 

17] and I then transcribed that area onto a fresh plan, edged red, which was 
circulated to the parties.  The main parties have confirmed agreement to the 

fresh plan [Document 18].  In the circumstances, noting that the area edged 
red is wholly within that identified on the plan attached to the notice and hence 
is materially smaller, I am satisfied that the plan can be substituted without 

injustice to either main party.  In my view, whilst I understand why the Council 
encompassed a wider area originally, given that the Appellant’s intentions were 

perhaps unclear at that stage, it is appropriate to restrict the land subject of 
the notice to the area within which the operations at issue have taken place. 

11. Allied to the above the corrected plan no longer contains an area hatched black 

and because it relates to the area of the breach there would be no purpose in 
referring to such an area on the face of the notice.  In any event the Council 

conceded at the Hearing that it would be appropriate to strike out the first 
requirement of the notice, which seeks to impose an ongoing restriction as to 
what works can be undertaken on the land.  Noting that non-compliance with 

the requirements of a notice give rise to criminal sanctions such an ongoing 
liability would not be appropriate for garden land.  Allied to this consequential 

changes, e.g. to numbering, are required to sections 5 and 6 of the notice.  In 
the circumstances I am satisfied that all of these corrections can be undertaken 
without causing injustice to either main party. 



Appeal Decisions: APP/M1710/C/15/3005462 and APP/M1710/W/15/3009484 
 

 

 
http://www.planning-inspectorate.gov.uk               5 
 

 

12. Paragraph 1.4 of the Council’s statement for Appeal A seeks a variation to the 
notice to delete the reference to Policy CP23 of the East Hampshire Local Plan 

Joint Core Strategy.  However, as I explained at the Hearing, section 4 of the 
notice, which sets out the Council’s reasons for finding it expedient to issue the 

notice, is spent past appeal stage.  Accordingly no purpose would be served by 
varying the notice in the manner being sought.  In this case the Council told 
the Appellant at a relatively early stage that it no longer relied on Policy CP23, 

so nothing was made of the change in the Council’s position at the Hearing. 

Appeal A: Ground (c) 

13. The first issue under this head is whether the removal of the retaining wall is 
development and within the ambit of the notice.  The Appellant’s unchallenged 
claim is that the concrete block retaining wall was up to 3.6 m high at the 

north-east end, nearest the access to the annex, and was surmounted by a 
1.8 m high close boarded fence.  Taken together this means of enclosure was a 

very substantial feature adjacent to the highway, as is evident from the photo 
that the Council supplied during the course of the Hearing [Document 7]. 

14. Section 55(1) of the Act defines development to include building operations.  

Section 55(1A) of the Act says that for the purposes of the Act building 
operations include (a) the demolition of buildings.  Section 336(1) of the Act 

defines a building to include any structure or erection.  Based on the Council’s 
photograph it would appear that the wall, and fence, was within this definition.  
Under Article 3(1) of the Town and Country Planning (Demolition – Description 

of Buildings) Direction 2014, the demolition of: “(b) the whole or any part of 
any gate, fence or wall or other means of enclosure” does not involve 

development.  Whilst this does not apply by virtue of Article 3(2) to: “the whole 
or any part of any…means of enclosure in a conservation area” it must be 
common ground that the appeal site is not within a conservation area.  No 

party disputed this rationale at the Hearing.  On this basis the demolition of 
both the wall and the fence was not development for the purpose of the Act 

15. In reaching this view I acknowledge that retaining walls are something of a 
breed apart from a normal freestanding wall insofar as the material behind the 

retaining wall is inevitably left without support following the act of demolition.  
However no party has drawn attention to any case law that might support the 
proposition that the demolition of the retaining wall was an integral part of a 

broader engineering or other operation.  Picture 3 on page 13 of the Appellant’s 
enforcement appeal statement appears to show the material in place following 

the removal of the retaining wall.  The Appellant indicated at the Hearing that 
there were a “matter of days” between the 2 operations, namely the demolition 
of the wall and the removal of the materials that were behind the wall.  This is 

however consistent with a finding that there were 2 distinct operations. 

16. The Appellant now appears acknowledge that the notice is directed to the 

engineering or other operations rather than the building operations and hence 
the retaining wall is not caught within the allegation.  In these circumstances 
there is no need to modify the notice and to this extent this ground of appeal 

does not succeed.  For the purpose of ground (c) it is therefore irrelevant as to 
what the motive was for the demolition of the wall and so, whilst noting the 

statement of Mr Gillings, it is not material to my assessment under this head. 
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17. In advance of the Hearing the Appellant made a number of submissions to the 
effect that the removal of the material behind the retaining wall was either not 

development or was permitted development1.  However at the Hearing the 
Appellant conceded that the works of excavation behind the retaining wall are 

development and need planning permission; I agree.  As a matter of fact and 
degree I conclude that the removal of this amount of material, which on the 
Appellant’s own evidence was up to 3.6 m deep, and which it is now agreed to 

extend over an area of over 200 m², was an engineering or other operation. 

18. It would not have been permitted development by virtue of Article 3 and Class 

E of Part 1 to Schedule 2 of the Town and Country Planning (General Permitted 
Development) Order 1995, or any other class within Part 1, which was in force 
at the time the works were undertaken.  In reaching this view I have noted the 

circumstances of the operations that were undertaken in January 2009, but the 
Council’s letter dated 30 April 2009 only relates to the use of the land rather 

than expressing a view on the operations.  Based on the photograph at page 4 
of the Appellant’s final comments and estimating the excavation to be 2.5 m 
deep into chalk, it is difficult to comprehend how such works could be held to 

be permitted development, if indeed that was the Council’s view.  In saying this 
it is material that the works would now appear to be more than 4-years old and 

hence might be lawful by reason of immunity.  Even if I am wrong there can be 
no basis for concluding that the same view should be taken, in the interests of 
consistency, in respect of different operations on a different area of the site. 

19. I conclude that the ground (c) appeal must fail because: (i) the Council has not 
alleged a building operation; (ii) as a matter of fact and degree I conclude that 

there has been an engineering or other operation, which is development for the 
purpose of the Act; and, (iii) the said works are not permitted development.  In 
an appeal on ground (c) the burden of proof lies with the Appellant and as this 

has not been discharged the appeal under ground (c) must fail. 

Appeals A [Ground (a)] & B: The planning policy context for these appeals 

20. The Development Plan [DP] includes the East Hampshire District Local Plan: 
Joint Core Strategy [CS] and the East Hampshire District Local Plan: Second 

Review [LP], which were adopted in May 2014 and March 2006, respectively.  
CS Policies cited on the decision notice, the subject of Appeal B, are CP2, CP10, 
CP13, CP14, CP16, CP18, CP19, CP20, CP21, CP23, CP29, CP31 and CP32, 

although only policies CP2, CP10, CP19, CP20 and CP29 are now relied upon in 
Appeal A.  I have been given no reason to doubt that the Settlement Policy 

Boundaries [SPB] in the LP have been retained on an interim basis and that the 
appeal site is outside the SPB for Catherington. 

21. The LP falls to be assessed against advice in paragraph 215 of the National 

Planning Policy Framework [“the Framework”].  It says “…due weight should be 
given to relevant policies in existing plans according to their degree of 

consistency with this Framework (the closer the policies in the plan to the 
policies in the Framework, the greater the weight that may be given)”.  LP 
Policy T2 is negatively worded and requires development likely to generate a 

significant level of travel demand to be well-served by public transport and 
within easy walking distance of bus routes and bus stops with shelters.  At its 

heart such a policy appears to be consistent with the thrust of section 4 of the 

                                       
1 See paragraph 7.4 of the Appellant’s enforcement statement and in the final comments, respectively. 
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Framework, with its emphasis on sustainable transport modes.  I appreciate 
that paragraph 29 recognises that the ability to maximise sustainable transport 

will vary between urban and rural areas, but given the scale of house building 
that is currently in progress approximately one mile to the north-east of the 

appeal site this is not an isolated rural area.  Accordingly I find no sound basis 
to dispute the Council’s claim that full weight be given to LP Policy T2. 

22. Following adoption of the CS the Council adopted a Supplementary Planning 

Document [SPD] entitled “Guide to Developers’ Contributions” [Document 4].  
The SPD cross-refers to, amongst others, CS Policies CP13, CP14 and CP32, 

which it supplements.  Having regard to the definition of SPD in the Framework 
there is no reason to find that anything other than substantial weight should be 
given to the SPD which is dated May 2014, as amended September 2014.  In 

December 2014 the Council appears to have adopted an Addendum to the SPD 
[Document 5].  This was a reflection of the changes to the Planning Practice 

Guidance that had been introduced in November 2014.  However, as I have 
already noted, those changes have themselves been cancelled following a legal 
challenge by West Berkshire District Council and Reading Borough Council.  The 

Hearing was told that the Council intend to report the matter to a Committee 
on 22 October 2015 with a view to formally cancelling the Addendum.  Pending 

such an action the Addendum remains extant and it is therefore appropriate to 
consider what weight should be given to it.  In my view the Addendum should 
be given very little weight because it no longer reflects Government advice. 

23. The Statement of Common Ground, dated 8 September 2015, records that the 
Council is likely to adopt a Community Infrastructure Levy [CIL] in September 

2015.  However I note that the Council’s Statement of Case, dated May 2015, 
said that CIL would be adopted in July 2015.  It would appear that, at least at 
the time of the Hearing, the report had yet to be received from the Examiner.  

In the circumstances it is possible there might be a further delay in adoption. 

24. The examination into the Proposed Submission East Hampshire District Local 

Plan: Housing and Employment Allocations [‘the Allocations plan’] commenced 
on 9 July 2015 with its submission to the Secretary of State.  The Hearing was 

advised that the Hearing sessions, which are part of the overall examination, 
are scheduled to commence in late October 2015.  It was confirmed at the 
Hearing that the appeal site is not allocated in the Allocations plan2 and no 

representation appears to have been made in order to allocate the appeal site.  
The SoCG records agreement that moderate weight should be given to the 

Allocations plan given its advanced stage of preparation and I have no reason 
to disagree.  However, given the absence of representation, it appears to be 
highly unlikely that the appeal site will be allocated in the Allocations plan when 

it is adopted. 

25. As part of the questionnaire the Council has provided me with a copy of the 

Horndean Parish Village Design Statement [VDS].  The VDS appears to be a 
good example of its type but my criticism goes to the link between the VDS 
and the LP, which is not explicit in section 1 of the VDS.  It is possible the VDS 

was adopted as supplementary planning guidance to LP Policy HE1, which was 

                                       
2 It was acknowledged that there was a typographical error in paragraph 5.20 of the Council’s statement for 
Appeal B, which was intended to read that the Allocations plan: “…does not identify the appeal site as a housing 
allocation”, although the crucial word “not” was missing in the original text, hence why I had originally asked in 
my pre-circulated agenda for a copy of the relevant portion of the allocations map. 
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concerned with design, but even if it was, and that is not clear from the face of 
the VDS, LP Policy HE1 has been replaced by CS Policy CP29.  Paragraph 7.76 

of the supporting text does refer to village design statements and criterion h) 
of CS Policy CP29 requires them to be taken into account.  However the Council 

itself said that only moderate weight should be given to the VDS and I agree.  
This is because of the absence of a clear indication as to the status of the VDS, 
i.e. whether it has been formally adopted by the District Council as SPD.  Given 

the amount of effort that has evidently gone into the VDS the Council might 
wish to review its approach to VDS in future and remedy what might merely be 

a lack of information in what is presented at appeal stage3. 

26. The Appellant has referred to a document entitled “Policy Framework for Gaps” 
[Document 6].  The Appellant acknowledged that the document is likely to 

have formed part of the evidence base underpinning what is now the adopted 
CS and that claim was not disputed.  As such, noting its date and the reference 

in section 5 thereof to the cancelled South East Plan, I attach this document 
very limited weight.  It is far more important in my view to focus on the 
relevant provisions of the adopted CS than the evidence base underpinning it. 

Appeal A, Ground (a): Main Issue 

27. The main issue in this appeal is the effect of the development on the character 
and appearance of the area’s townscape and landscape. 

Appeal A, Ground (a): Reasons 

28. The deemed application site comprises the area edged red on the plan attached 
to this decision.  It is a much smaller area than shown on the plan attached to 

the original notice, which extended to the rear of the houses in Glamorgan 
Road.  As a consequence the effect on the townscape and landscape is quite 
localised and to that extent a clear distinction can be drawn between appeals 

A and B.  The deemed application site is rather less conspicuous in the wider 
landscape.  Due to trees and existing vegetation along the south-east side of 

White Dirt Lane the engineering works are difficult to detect when seen from, 
amongst others, Southdown Road.  I have no reason to doubt that they might 
have been more conspicuous when first undertaken, particularly as this was 

during the winter period when the trees would not have been in leaf.  Indeed 
the photograph on page 28 of the Appellant’s Appeal B statement, likely to 

have been taken with a zoom lens, reveals the site in winter.  However the 
Appellant has offered to undertake planting along the road frontage and so I 
am satisfied that conditions could address the effect on the wider landscape.  

Over time the garden area is likely to green over, with grass or other planting, 
and even when seen in the photograph on page 28 the levels do not appear to 

be at odds with the natural hillside but run down from the higher contours. 

29. For these reasons the key issue in ground (a) is the effect of the development 
on the character and appearance of White Dirt Lane.  The Council says that an 

intrinsic part of the character of this sunken lane has been lost.  However it is 
clear that the retaining wall was completed in circa 2005, without planning 
permission, and the area behind was raised to a greater or lesser extent.  At 

the site inspection the Appellant pointed to a layer of material just below the 

                                       
3 Question 22.h. of the questionnaire asks for evidence of its status, whether it was subject of consultation and the 
date of adoption, none of which has been provided.  To that I might add the need to make clear which policy it is 
intended to supplement, which I have been left to try and work out for myself in this particular case. 
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surface on the substation side and suggested that represented the original, i.e. 
pre 2005 ground level.  I have no reason to doubt that.  However at the other 

end of the road frontage my attention was drawn to a number of protruding 
roots and, on the balance of probability, it would appear the original ground 

level has been reduced to a much greater extent in that area of the site. 

30. Nevertheless the crucial comparison is between what exists now, bearing in 
mind the opportunity to impose planning conditions under ground (a), and 
what would be achieved if the notice was upheld.  In short the requirements 

would deliver a concrete block wall up to 3.6 m high with a narrow grass bank 
between it and the highway.  I appreciate that the Council indicated at the 

Hearing that one of its objectives was to restore the land to its condition before 
the breach and in terms of the level of the ground behind the retaining wall 
that could almost certainly be delivered.  However the ‘public face’ of the 

development thereby achieved would not be the ivy clad, landscaped finish that 
is evident from the 2014 photograph [Document 7].  It would instead have a 

hard ‘urban’ feel that in my view would be inappropriate to its context.  It is 
conceivable that the high wall might soften over time but the Appellant has 

indicated that ivy would not be allowed to cover the rebuilt wall because it 
might mask any structural problems, as it is alleged to have done last time.  
The Council has only required grass seed to be laid and I have no reason to 

doubt that the Appellant would take steps to remove any ivy that re-grew. 

31. When assessed against that realistic alternative I consider that a conditional 
planning permission represents a pragmatic solution.  The sunken lane 

character that is evident along this portion of the lane distinct from the more 
open character to the north-east could, over time, be achieved by planting an 
indigenous hedgerow along the frontage of the deemed application site.  One 

advantage of this outcome is that a visibility splay could be delivered to the 
south-west of the existing access serving the annex.  By happy coincidence it is 

in prospect that this could present the opportunity for the Appellant to gain 
access to an area between the highway and the hedgerow in order to maintain 
the hedgerow.  The precise layout would need to be agreed with the Council. 

32. In advance of the Hearing the Appellant put forward a plan4 that proposed a 
1.8 m close boarded fence as the ‘public face’ of the deemed application site 
with a laurel hedge within the garden.  The first point is that my concern with 

the outcome that would be delivered by upholding the notice is that a hard 
means of enclosure would be at odds with the transition from the village to the 

countryside along this stretch of the lane.  For the same reason a fence would 
not be the best solution.  Whilst it might reinstate the sense of enclosure that 
is evident from the 2014 photograph it would have relatively little advantage 

over a retaining wall.  Although I acknowledge that the Council has previously 
agreed a laurel hedge elsewhere on the property that was done in grudging 

terms: “…the use of Laurel will have to be accepted”5.  So whilst there is a 
precedent it is not characteristic of a chalk landscape but would instead convey 
a feel of domestication.  In my view that would not be appropriate at this point 

of transition from the settlement edge into the countryside.  There are many 
indigenous species that could be employed to achieve a similar effect from 

                                       
4 Appendix 10 to the enforcement appeal statement. 
5 Source of quote: Appendix 4, exhibit 23 to the enforcement appeal statement. 
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beech, that retain their leaves, to holly and other evergreen species, but the 
key is that the hedge needs to be on the roadside to soften the proposed fence. 

33. In that context I consider that the Council’s clearly articulated concern about 
the ground levels within the site falls away.  The combination of a close board 
fence with an indigenous hedgerow on the highway frontage would largely 

screen views into the site from White Dirt Lane and I have given reasons why 
the site is not particularly visible in the wider landscape.  Initially the fence 
might well appear quite stark but a double staggered row of hedging would, 

over time, filter views of the fence and has the potential to grow up and restore 
the sunken lane feel that I accept was characteristic of this part of White Dirt 

Lane.  Nevertheless the difference in ground levels within the garden remains 
significant and, on a practical level, might represent a danger to children who 
might occupy the new house.  The Appellant expressed some concern about 

agreeing to a condition about levels within the site but, when I suggested 
couching it in terms of re-profiling, appeared to be more open to it.  What I 

envisage is not a radical change to the levels across the site but rather a gentle 
re-profiling of the sharp change in levels roughly above the line of the utilities 

at the southern end of the south-west boundary of the deemed application site.  
In short to re-profile the ‘mini cliff’ that is evident on site along that boundary. 

34. Subject to the imposition of such a condition I am not persuaded that it is 
necessary to require the levels to be raised across the site.  First the deemed 

application is for what is there and I have given reasons for finding it would be 
acceptable.  Second there is dispute as to what the pre-2005 levels were and it 

is not something that I am able to establish from the information before me.  
Third even if the fence and hedge are set back slightly more than the minimum 
to allow for adequate maintenance, the hedgerow will grow up and towards the 

road, broadly south-east, towards the sunlight.  It has the potential over time 
and with the right management to fill any gap between the fence and the splay 

and grow higher than the fence to screen it, at least in summer.  Put simply 
there will be very limited scope for public views into the site once the hedgerow 
has established itself and hence there is limited public interest in seeking the 

reinstatement of the ground levels in what can lawfully be used as a garden. 

35. It is worth stressing that the deemed application is not for an access even 
though the Council has intimated that was the objective and has even put 

forward suggested conditions that all relate to the formation of an access.  The 
outcome that would be delivered by conditions would be a fenced garden area 

with an indigenous hedgerow on the road side of the fence.  It is quite clear 
that planning permission would be required for a new vehicular access at this 
point if only for the fact that further engineering operations would be required 

in order to construct a new access given the change in levels on the frontage. 

36. Turning briefly to policy issues the Council has alleged a conflict with CS 
Policies CP2 and CP10, but the conflict has not been clearly made out at any 

stage.  CS Policy CP19 seeks to protect the countryside for its own sake but I 
question how building a 3.6 m high concrete block wall would achieve that aim.  
Against that background I consider that the conditional planning permission 

that I propose would be much closer to achieving the policy objective.  For the 
same reason I find that a conditional planning permission would reinstate and 

arguably enhance the character of this part of the lane, thereby achieving 
compliance with CS Policy CP20.  Although not evident in the Council’s appeal 
statement criteria c) and d) of CS Policy CP29 are alleged to be contravened.  
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A conditional planning permission would, in the context of the realistic fallback 
position, represent the optimum solution in terms of reinstating the character 

of the lane so that it is somewhere distinctive and with a sense of place. 

37. On the main issue in ground (a), I conclude that the imposition of conditions 
would deliver the best outcome given the position that has been arrived at and 

I hope that I have given an adequate steer in what I have said so that there is 
no room for dispute between the parties when discharging the said conditions.  
Subject to the imposition of the identified conditions I find the development 

would have an acceptable effect on the character and appearance of the area’s 
townscape and landscape.  In these circumstances there would be no conflict 

with pertinent CS Policies, including CP19, CP20 and CP29, or the Framework. 

Appeal A, Ground (a): Conditions 

38. For the reasons given above, and having full regard to advice in the Planning 

Practice Guidance, I shall impose conditions to: i) require a scheme of hard and 
soft landscaping to be submitted to and approved in writing by the Council, in 
which the hard landscaping details encompass both levels or contours and the 

proposed means of enclosure around the garden; ii) require soft landscaping 
to be maintained until established, conventionally 5-years; and iii) require a 

visibility splay across the frontage of the deemed application site to be 
provided and maintained in the interests of highway safety, but also to allow 
maintenance of the hedgerow.  I make clear that the third condition can only 

relate to the deemed application site.  Because I cannot be certain what the 
height of the material on the bank between the hedge and the fence will be 

I will add a clause with regard to the 600 mm obstruction line, at paragraph 
7.6.3 of Manual for Streets, just in case the bank itself exceeds that height. 

39. There is no need for the suggested conditions that have been put forward by 
the Council, which all relate to a new vehicular access.  To the extent that it 

might be said that suggested condition 1, regarding gates, might be 
appropriate in relation to the existing access I would point out that lies outside 

the deemed application site and hence it is not within my gift to impose it. 

Appeal B: Some preliminary observations 

40. As the Council observe drawing No 2159.01 is unusual in proposing “Alternate 
Front Elevations”, but I note that the “Ground Floor Plan”, on the same 
drawing, does not show a bay window to the dining room or a porch of any 

description.  It would therefore appear that out of the 3 alternative front 
elevations that are shown on that drawing what is proposed is that without a 

bay or a porch.  To the extent that drawing No 2159.05 shows a different side 
elevation to that shown on drawing No 2159.01, I intend to disregard it.  This 
is a full planning application and the plans should be complete and internally 

consistent.  The side elevation on that plan is materially different and so to that 
extent I propose to deal with this appeal on the basis of the original drawing. 

41. The Council confirmed at the Hearing that its concern about overlooking could 
be addressed by the imposition of a condition and, notwithstanding my concern 
with the elevation on drawing No 2159.05, I share that view.  Notwithstanding 

the sixth and eighth reasons for refusal the Highway Authority stated at the 
Hearing that it raised no issue with regard to parking and turning subject to the 

imposition of conditions as outlined in its letter of 17 April 2015.  I propose to 
deal with this appeal on this basis.  The SoCG records that the Extended Phase 
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1 Habitat Survey does not identify any issues that cannot be addressed by the 
imposition of conditions; I agree.  There is no issue outstanding as a result of 

the ninth reason for refusal. 

Appeal B: Main Issues 

42. I consider that there are 8 main issues in this appeal.  The first is whether 
there is a 5-year housing land supply and whether relevant policies for the 
supply of housing are up-to-date.  The second is the effect of the proposed 

development on the character and appearance of the area’s townscape and 
landscape.  The third is the effect of the proposed development on the 

designated gap between Horndean, Catherington and Clanfield.  The fourth is 
whether the design of the proposed development would be acceptable.  The 
fifth is whether this is an acceptable location for the proposed development by 

reason of facilitating access via a range of travel modes.  The sixth is the 
implications of the proposed development for highway safety in terms of the 

adequacy of visibility splays, the appropriateness of the layout for waste 
collection vehicles, and whether the proposed access would be sub-standard.  
The seventh is whether financial contributions are justified in order to offset the 

effect of the proposed development on affordable housing, public open space, 
community facilities and integrated transport provision.  The eighth is whether 

the adverse impacts of granting planning permission would significantly and 
demonstrably outweigh the benefits, when assessed against the policies in the 
Framework taken as a whole. 

Appeal B: Reasons 

(i) Housing land supply 

43. On 28 July 2015 the Council published its latest assessment of its housing land 
supply [Document 3].  Table 2 identifies a 6.71 year supply using the Liverpool 
methodology with a 5 % buffer.  Table 4 identifies a 5.15 year supply using the 

Sedgefield methodology with a 20 % buffer.  Paragraph 7.2 says that there is a 
5.89 year supply using the Sedgefield methodology with a 5 % buffer.  Despite 

what was claimed in the Appellant’s Appeal B statement, no reasons were 
given at the Hearing to dispute these figures.  However, as outlined previously, 

in post-Hearing correspondence the land supply issue was opened up afresh. 

44. What I have before me are 2 appeal decisions [Ref APP/M1710/W/15/3004843 
and APP/M1710/W/14/3000999], which followed Public Inquiries where, I have 

no doubt, the issue of housing land supply was fully ventilated and subject to 
cross-examination.  In terms of similarities, I note that there was a consensus 

between both Inspectors that it would not be appropriate to require a 20 % 
buffer.  I strongly endorse that view.  It would be quite wrong to apply a 20 % 
buffer given the step change in delivery that was necessary as a result of the 

CS being adopted just last year.  As the Blendworth Lane Inspector observes 
the Council met the South East Plan [RSS] requirement for each year between 

2006/07 and 2010/11, which was a period of recession.  The approach as to 
whether there has been a persistent under delivery of housing is likely to be 
more robust if a long-term view is taken.  So whilst there has been a deficit in 

2013/14 and 2014/15 this does not amount to persistent under delivery.  The 
Council appears to have taken steps to release housing sites in an attempt to 

adjust to the new housing requirement over a relatively short time horizon. 
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45. The key area of dispute relates to whether it is appropriate to use the 
‘Liverpool’ or ‘Sedgefield’ method.  As the Blendworth Lane Inspector observes 

the Planning Practice Guidance says: “Local planning authorities should aim to 
deal with any undersupply within the first 5 years of the plan period where 

possible”6.  The endorsement of the ‘Liverpool’ approach is exceptional and the 
instances in which it has been endorsed, which are listed at paragraph 35 of 
the Blendworth Lane decision, chime with my experience.  So whilst I do not 

underestimate the difficulty of relying on, and bringing forward, one strategic 
site, such as Whitehill and Bordon, the Sedgefield method is to be preferred. 

46. However the Council’s latest estimate is that there is a 5.89 year supply using 
the Sedgefield methodology with a 5 % buffer.  That document was published 
on 28 July 2015 and does not appear to have been taken into account in either 

appeal decision.  The Downhouse Road appeal decision was closed in writing on 
23 July 2015 and paragraph 2, which deals with procedural matters, does not 

suggest that further documentation was admitted following the closure of the 
Inquiry.  Paragraph 7 of the Blendworth Lane decision does record that further 
comments were admitted after the close of the Inquiry but the Council’s latest 

calculation of housing land supply was not amongst them.  That Inquiry was 
closed on 1 July 2015 and so whilst it is not entirely clear from the face of the 

decision what the respective tables for each party were it must follow that the 
latest calculation, as at 28 July 2015, was not before that Inspector either. 

47. In these circumstances I share the Council’s view that the Blendworth Lane 

decision is not based on the latest figures.  In that context the Inspector’s 
finding that the supply is: “only marginally below five years and circumstances 

are likely to change fairly soon as information about how sites are progressing 
becomes available” 7 appears to be an acknowledgement of the likelihood of 
imminent change.  I acknowledge that the Blendworth Lane Inspector criticises 

the failure to adopt an aggregated approach but firstly the point was simply not 
debated before me and secondly even if I were to assume that this might have 

the effect of reducing the latest estimate of housing land supply it has not been 
shown that this factor alone would give rise to a supply of less than 5-years.  

The Appellant’s claim that it would give rise to a supply of 4.68 years has not 
been supported with evidence and so I attach the assertion very little weight. 

48. I reject the contention that it is appropriate to simply transfer across the figure 

of 678 from the Blendworth Lane decision, which would, in the Appellant’s 
view, have the effect of giving rise to a housing land supply of 4.8 years.  The 

Council has undertaken its latest assessment using the most up-to-date figures 
available and I have no basis to go behind those.  An example is the Louisburg 
Barracks site that paragraph 49 of the Blendworth Lane decision records the 

Council estimated would deliver 267 dwellings by 2019/20, but the latest figure 
is 246 [Appendix G].  The Inspector heard the evidence in the Blendworth Lane 

Inquiry but that has not been put before me and in any event he acknowledges 
at paragraph 53 of the decision that it represents a ‘worst case scenario’.  In 
the circumstances I find it has not been shown that it is inappropriate to rely 

on the Council’s latest estimate of housing land supply, dated 28 July 2015. 

49. For these reasons, reflecting what appeared to be a consensus at the Hearing, I 

conclude on the first main issue that the Council does have a 5-year housing 

                                       
6 Source of quote: paragraph reference 3-035-20140612. 
7 Source of quote: paragraph 53 of the appeal decision [APP/M1710/W/14/3000999]. 
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land supply, albeit using the Sedgefield methodology with a 5 % buffer.  In 
reaching this view I have taken full account of the Blendworth Lane decision.  

It follows that relevant policies for the supply of housing are up-to-date. 

(ii) Character and appearance 

50. The SoCG records agreement that the appeal site is on a valley side, with land 
rising relatively steeply from east to west such that views to the site are gained 
from the land to the north-east.  A number of public vantage-points have been 
drawn to my attention, including Southdown Road, North Road and, much 

further afield, the network of public footpaths in the vicinity of Windmill Hill, 
which I visited after the close of the Inquiry.  When seen from the identified 

roads, that part of the site on which houses are proposed comprises an open 
hillside that is seen against the backdrop of what are predominantly dormer 
bungalows, along Glamorgan Road, which already break the skyline. 

51. Reflecting the first reason for refusal I deal firstly under this heading with the 
principle of development.  Taken together CS Policies CP2 and CP10 establish 
the spatial strategy, including for housing.  At the Hearing the Appellant drew 

attention to the penultimate bullet-point in CS Policy CP10 (4) that identifies 
a minimum of 150 dwellings in other villages outside the National Park.  

Catherington is listed as an ‘other settlement’ in the table at paragraph 4.11 of 
the supporting text to CS Policy CP2 and paragraph 4.9 says such settlements 
may be appropriate for some further small scale local development.  However 

CS Policy CP10 (4) concerns the allocation of sites and I have already given 
reasons why it is highly unlikely that the appeal site will be allocated in the 

Allocations plan when it is adopted.  In a DP led system, where CS Policy CP10 
says sites will be identified through DPs, paragraph 4.9 should not be read as 
justifying housing development outside of settlement boundaries. 

52. I have noted the Committee report for a site at Ropley [Document 8], but the 
Council has demonstrated that site is identified in the table at paragraph 9.2 of 
the Allocations plan [entry VL10 at Document 9].  Accordingly insofar as the 

Committee report says the 7 dwellings proposed in that case would make a 
contribution towards the figure of 150 dwellings that merely reflects the fact 

that the site is allocated.  It does not mean that the figure of 150 dwellings is 
being made up on an ad hoc basis as planning permissions are issued. 

53. In the circumstances the proposed development does not accord with the 
spatial strategy evident in CS Policies CP2 and CP10, read in conjunction with 

the SPB for Catherington and the emerging provisions of the Allocations plan.  
Since the appeal site is within the countryside, as defined in CS Policy CP19 

and the proposal falls outside of the limited categories of development that are 
acceptable in those locations I also find a clear conflict with CS Policy CP19. 

54. Turning to CS Policy CP20 the criteria at issue are that new development is 

required to c), protect and enhance settlements in the wider landscape, and 
d), protect and enhance natural features, including open areas.  As a matter 
of principle I fail to see how the development of 4 detached houses with their 

associated garages and extensive parking, turning and access arrangements 
would, at a minimum, meet the policy test of protection.  The finished floor 

levels indicate that little effort has been made to reduce the visual impact of 
the proposed dwellings by, for example, excavating into the hillside.  In these 
circumstances the 2-storey form of the proposed dwellings would become a 

prominent feature in the wider landscape, fundamentally at odds with its 
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openness.  The scale, bulk and mass of the proposed dwellings only add to 
those concerns and features such as the half hipped roofs and dormers do not 

go far enough to address the more fundamental concerns that I have identified. 

55. Turning to the proposed access, this would necessarily open up this part of the 
lane and even if it were possible to envisage a soft landscaping scheme on both 

sides of the new junction the character of the lane would change at this point.  
The new entrance would permit views towards the new dwellings such that the 
extension of the built-up area into the countryside would be highly visible from 

White Dirt Lane.  The urbanising effect would be reinforced by the proposed 
hard landscaping shown on the illustrative drawings [Document 10] and, 

particularly along the party boundary with the annex, there is no scope for soft 
landscaping due to the proximity of the access to the boundary.  Although 
drawing No 2159.07 shows, for the first time, the access to the annex closed 

off and new planting in front of a new pedestrian gate, this does not address 
my broader concerns in terms of character and visual impact, identified above. 

56. White Dirt Lane does not have an enclosed character further to the north-east, 
as shown in the photographs on page 20 of the Appellant’s enforcement 
statement, but that area is characterised by its open, undeveloped, pastoral 

character.  The proposed scheme exhibits none of these characteristics whilst 
at the same time compromising the sunken lane feel that I seek to reinstate 
by the manner in which I have dealt with Appeal A.  For these reasons the 

proposed development would not, at a minimum, protect local distinctiveness 
and a sense of place, as required by criterion b) of CS Policy CP20. 

57. On the second main issue I conclude the proposed development would harm 
the character and appearance of the area’s townscape and landscape, in part 
because it contravenes the CS spatial strategy and is not an acceptable form 
of development in the countryside.  For these reasons I find a conflict with CS 

Policies CP2, CP10, CP19 and CP20.  I deal with design, CS Policy CP29, below. 

(iii) Effect on the designated gap 

58. There is no dispute that the appeal site falls within a designated gap between 
settlements such that CS Policy CP23, which seeks to protect the generally 

open and undeveloped nature to prevent coalescence and retain the separate 
identity of Horndean, Catherington and Clanfield, applies.  The policy allows 

development within gaps where 3 criteria are met: a) it would not undermine 
physical or visual separation; b) it would not compromise the integrity of the 
gap, individually or cumulatively; and c) it cannot be located elsewhere.  In 

applying these criteria the overall objective of the policy, which is to protect the 
generally open and undeveloped nature of the gaps, should not be overlooked. 

59. My starting point is that given the concession as to housing supply I have been 
given no reason as to why the development of market housing could not be 
located elsewhere and so I find a clear conflict with criterion c).  The Inspector 

in paragraph 23 of the Catherington appeal [Document 12] has added an “or” 
between criteria a) and b), but the policy requires all 3 criteria to be met and 
hence this alone leads me to find a conflict with CS Policy CP23. 

60. The Appellant has drawn attention to an appeal decision in Clanfield [Ref 
APP/M1710/A/13/2208565].  I note the site’s relationship to the settlement 
boundary as depicted on the plan at page 31 of the Appellant’s statement.  

However in that case it was common ground that its development would not 
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significantly compromise the integrity of the gap.  An Inspector will not lightly 
interfere with matters that are agreed between the main parties and hence it is 

unsurprising that the Inspector concurred with that assessment by reason of 
the site’s “limited extent and well contained nature”. That was however against 

the background of a “significant” shortfall in the 5-year housing land supply. 

61. It appears to be agreed that there is an extant permission on the appeal site 
for a stable block [Ref 36384/024] but paragraph 7.30 of the supporting text to 
CS Policy CP23 does not rule out such buildings.  Paragraph 7.31 goes on to 

emphasise that whilst development of a particular site may not result in the 
merger of settlements, which might be said to be the case here, it may be a 

contributory factor.  Criterion b) refers to a cumulative effect and in the context 
of the Clanfield decision that would appear to be a real concern. 

62. Paragraph 7.28 of the supporting text says retaining the separate identity of 

settlements is a long-term goal.  In my view incremental encroachments, even 
4 houses on a site of 0.45 hectares, would begin to undermine the physical and 
visual separation between settlements, particularly on a site that is agreed to 

be visually prominent in the landscape, and thereby compromise the integrity 
of the designated gap.  Although it should be categorised as limited harm I 

concur in the view of the Inspector at paragraph 27 of the Downhouse Road 
appeal [Document 12] this gives rise to a literal conflict with CS Policy CP23. 

63. I acknowledge that the most significant engineering works that are required to 
facilitate the proposed access would take place within that part of the appeal 

site which is not designated as part of the local gap.  To that extent the second 
reason for refusal appears to be misplaced.  However this positive finding does 

not alter my overall conclusion that there is a conflict with CS Policy CP23.  On 
the third main issue I conclude that the proposed development would harm the 
designated gap between Horndean, Catherington and Clanfield and should not 

be permitted in the face of the conflict with CS Policy CP23. 

(iv) Design, including living conditions 

64. I have already raised concerns about the design of the proposed dwellings in 

my consideration of the first main issue, but under this heading propose to 
focus upon CS Policy CP29.  This requires new development to respect, among 

other things, the identity and context of the village.  The Design and Access 
Statement asserts that nearly all of the existing properties surrounding the 
appeal site are 2-storey detached dwellings, but the dwellings in Wrexham 

Grove and Glamorgan Road appear to be, predominantly, dormer bungalows.  
In reaching this view I have taken account of the photographs that form part of 

the Appellant’s statement and accept that some of the dwellings in Glamorgan 
Road have 2-storey components and that the dwellings in White Dirt Lane, 
including No 120 itself, are generally of a larger scale. 

65. Focussing on the “Front Elevation” on drawing No 2159.01, whilst it does have 
a horizontal emphasis that is not a bad thing in principle in the context of an 

area characterised by dormer bungalows.  However the width of the 2-storey 
component gives rise to a dwelling that is first and foremost a house rather 
than a bungalow.  This contrasts even with No 120, where the chalet style 

dormers are above eaves level and the 2-storey component of the front 
elevation is a small proportion of the length of the façade.  It is the width of 

the 2-storey component that in my view gives substance to the criticism that 
the proposed dwellings would be of a substantial scale, bulk and mass. 
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66. In that wider context the detailing of the dwellings is poor and leads me to find 
that this cannot be described to be a high quality external appearance, which is 

required by criterion a) of CS Policy CP29.  The absence of symmetry on the 
front elevation is an elementary error.  The door is not central to the facade 

and the windows on the right hand side do not even line up.  The dormers are 
of a substantial width and because they would breach the eaves level this tends 
to reinforce the impression that the dwellings are houses not bungalows. 

67. In my view on a select development of 4 dwellings there would be considerable 
scope to develop a range of designs to complement the variety of built forms 

that are evident in the Appellant’s own photographs.  However by repeating the 
proposed design, even acknowledging that some would be handed, the overall 
effect would be a bland, uniform development at odds with its context.  This 

view is reinforced by the replication of the double garages throughout the site.  
For these reasons I also find a conflict with criterion d) of CS Policy CP29. 

68. Criterion k) of CS Policy CP29 requires the provision of car parking in a way 
that secures a high quality environment, but I am not convinced this policy test 
would be met.  To take the example of Plot 1, the whole of the front garden, 

some 19 m in width, is proposed as a parking and turning area and in addition 
the end of the cul-de-sac would run in front of the parking and turning area.  

The same is true of the other plots to a greater or lesser extent.  So whilst I 
might be able to accept that the access road needs to be of the dimensions and 
layout shown in order to, for example, provide adequate manoeuvring for bin 

lorries and other service vehicles, when combined with the parking and turning 
areas the overall effect would be a disproportionate area of hardstanding.  In 

this open chalk landscape neither the use of a variety of materials nor planting 
could satisfactorily address these concerns. 

69. On the fourth main issue, I conclude that the design of the proposed 

development would be unacceptable for a number of reasons, discussed above, 
and that planning conditions could not address these problems.  For these 
reasons I find a conflict with CS Policy CP29, including criteria a), d) and k).  

It would also conflict with the Framework, including paragraph 64 thereof. 

(v) Accessibility by a range of travel modes 

70. The appeal site is on the edge of Catherington and whilst the Council asserts 
that the village has no amenities itself my inspection suggested that there is a 

church, public house and a school within the village.  This is presumably why it 
has been identified as a settlement suitable for new housing in the table at 

paragraph 4.11 of the supporting text to CS Policy CP2.  The fact that the 
appeal site is outside, albeit adjoining, the SPB does not alter this finding.  
Accordingly the issue is whether prospective residents would be able to make 

the fullest possible use of sustainable modes of transport, such as cycling, 
walking and public transport, in order to reduce dependence on the car, as 

required by CS Policy CP31.  The policy also requires new development to be 
located to reduce the need to travel.  Criterion b) of CS Policy CP31 requires 
the provision of safe and convenient cycle and pedestrian links that integrate 

with existing cycle and pedestrian networks. 

71. Dealing initially with walking, I am unconvinced that even with the provision of 

the proposed speed calming measures [Document 13] that White Dirt Lane 
would be conducive to residents accessing local services and facilities on foot.  
There is no footway and no street lighting.  Due to its alignment and limited 
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forward visibility drivers might not see pedestrians until the last moment and 
whilst the priority build-outs proposed would be likely to reduce traffic speed 

they would not alter the inherent characteristic of the lane.  In short it is not a 
highway that is likely to be used by those on foot, particularly children gaining 

access to local schools in Catherington or to the north in Clanfield. 

72. Turning to public transport there appears to be no dispute that White Dirt Lane 
is not on a bus route.  The undisputed claim made at the Hearing was that the 

nearest bus stop was approximately 800 m distant.  Even if that estimate is 
wrong the Appellant has produced no evidence to show that public transport 

would be a feasible option for prospective residents, both in terms of being able 
to obtain access to it on foot and in terms of frequency of service.  In these 
circumstances it has not been shown to be a realistic alternative to the car. 

73. Finally with regard to cycling there is not a lot of evidence either way, but the 
terrain and characteristics of White Dirt Lane would not encourage this mode of 

travel.  It appears to be common ground that the garages have been designed 
in such a way that they would be inadequate to accommodate cars and bicycles 
such that a condition would be required to deliver bicycle storage facilities. This 

might suggest that cycling has not been considered both in terms of design but 
also as a realistic mode of travel.  So whilst services and facilities are likely to 

be within a reasonable cycling distance of the site the overriding impression 
that is evident from the layout is of a car orientated development.  In my view 
prospective residents are likely to be highly reliant on the private car in order 

to undertake even the most basic of tasks, such as buying a pint of milk. 

74. On the fifth main issue, I conclude that this is not an acceptable location for the 
proposed development because it would not facilitate access via a range of 

travel modes.  As such I find a conflict with CS Policy CP31.  It would also 
conflict with the Framework, including paragraph 29, because there would not 

be a real choice for prospective residents in terms of their mode of travel. 

(vi) Highway safety 

75. It is common ground, by reference to paragraph 7.7.6 and table 7.1 of Manual 
for Streets that a visibility splay of 2.4 m x 43 m is required at the junction of 

the proposed access with the highway.  There appears to be no dispute that 
this can be achieved to the south-west of the access, but there is dispute as 

to whether this can be achieved to the north-east.  This gave rise to the fifth 
reason for refusal and whilst noting the terms of the Highway Authority’s letter 
dated 17 April 2015, it was conceded at the Hearing that the plans associated 

with the revised planning application [36384/033], which is not before me, 
showed the proposed access to the south-west of that currently proposed.  It 

was agreed that it would not be appropriate to revise the red line plan as part 
of this appeal in order to deliver a revised access point onto the highway. 

76. The issue is therefore whether a condition could be imposed on a grant of 
planning permission in order to deliver the required visibility splay.  At the 
Hearing the Council provided copies of plans showing the extent of the public 

highway [Document 16].  I have no reason to dispute this evidence or the 
finding arising from the site inspection that the visibility splay crosses land that 

is outside the ownership and control of the Appellant.  Indeed even a cursory 
inspection of drawing No 2159.02 would appear to confirm this state of affairs.  
Whilst drawing No 2159.03 Rev A purported to show amended visibility splays 
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the Highway Authority has rightly criticised the adequacy of these drawings.  
I have not been provided with the accurate topographical survey sought. 

77. Nevertheless, following the close of the Hearing, the Appellant has provided a 
copy of correspondence from the Wayleave Officer of Scottish and Southern 

Energy [SSE], which owns part of the land which the visibility splay would 
cross.  It says: “…it would NOT be a consideration AT ANY TIME to build over or 
adjacent to the area…  The area of the whole frontage will be kept clear of any 

new structures but in particular the first 2.0 metres from the back of the 
carriageway”.  However I share the Council’s concerns about the authority of 

the Officer to bind the landowner to this outcome in perpetuity, particularly 
where notice was not served on the landowner as required by Article 14 of the 
Town and Country Planning (Development Management Procedure)(England) 

Order 2015.  It is conceivable that the substation could be decommissioned at 
some future date and in the absence of a legal mechanism a future landowner 

might not be bound by the assurance contained in this correspondence. 

78. Moreover it would appear that the visibility splay would also cross land owned 
by Hampshire County Council under title number SH24927.  Again notice was 

not served.  The Appellant asserts the County Council: “…can be required to 
trim back hedging which is on their land and which obstructs visibility splays”, 

but gives no explanation why that would be.  Noting that the land concerned 
does not appear to be part of the highway, there is no duty upon a public 
body to maintain a visibility splay under the Highways Act 1980.  There is no 

evidence the Appellant would be granted a licence to maintain the splay.  As 
such this claim amounts to nothing more than an assumption that a public 

body would use its discretion in order to maintain visibility at a private point 
of access.  It does not demonstrate that it would be appropriate to impose a 
condition because maintenance of the splay might not be enforceable. 

79. At the Hearing the Highway Authority raised what, at face value, appears to be 
a fresh issue, which is the appropriateness of the layout for waste collection 

vehicles.  Attention was drawn to paragraph 6.8.9 of Manual for Streets and it 
was said that the layout does not comply with the distances set out therein.  By 

way of example I accept that the dwelling on Plot 1 is more than 30 m from the 
identified storage area where it is said 4 No wheelie bins would be stationed on 
collection day.  However I am not convinced this would be a sound basis on 

which to dismiss this appeal.  It is possible that the problem could be resolved 
by the imposition of a condition to relocate the storage area or otherwise set 

out two storage areas, the second of which could be within 30 m of Plot 1.  In 
the alternative it might be that the matter could be capable of resolution at 
Building Regulations stage.  Noting that it simply does not feature in the earlier 

comments by the Highway Authority and that no statement was provided to 
put the Appellant on notice that this was a concern, I attach it little weight. 

80. On the sixth main issue, despite my finding with regard to the appropriateness 
of the layout for waste collection, I conclude that the proposed access would be 
sub-standard as a result of the inability of the Appellant to deliver the required 

visibility splay to the north-east of the proposed junction.  The Appellant has 
not demonstrated that any condition that purported to achieve a visibility splay 

of 2.4 m x 43 m would be maintainable in perpetuity over land owned by two 
other parties, one private, one public, neither of whom were served notice at 
application or appeal stage.  As such I find a conflict with CS Policy CP31. 
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(vii) Financial contributions 

81. As I made clear in the Agenda I circulated, the position that I adopt following 

the recent changes to the Planning Practice Guidance is coloured by the duty to 
determine an appeal in accordance with the DP unless material considerations 

indicate otherwise.  CS Policy CP13 requires all residential development that 
results in “1 or more additional dwellings (net)” to contribute towards the 
provision of affordable housing.  Paragraph 3.3 of the SPD reiterates this but 

says that contributions in lieu of on-site provision will be sought on small sites 
of four dwellings or less.  There appears to be no dispute about the quantum. 

82. Accordingly the only factors that weigh in the balance are, first, the Addendum 
to the SPD and, second, the Council’s unqualified statement in paragraph 6.39 
of its statement to the effect that no such contribution would be sought. I have 

given reasons why I attach the Addendum very little weight.  To the extent 
that it attempts to re-write CS Policy CP13, were it not for the Planning Practice 

Guidance, and the change that this brought in, this would not have occurred.  
The Council’s statement is a product of its time and the rationale that gave rise 
to paragraph 6.39 is evident from the preceding paragraphs, 6.37 and 6.38, 

which are no longer a reflection of the current Planning Practice Guidance.  
Accordingly I reject any view that the Council is constrained by its statement. 

83. The policy rationale, CS Policy CP13, justifies the principle of this contribution 
and the quantum, identified previously, is evident from the table at the end of 
section 3 of the SPD [Document 4].  In these circumstances the sum sought is 

compliant with paragraph 204 of the Framework and Regulation 122 of the 
Community Infrastructure Levy Regulations 2010 [the CIL Regulations]. 

84. In my pre-circulated Agenda the Council’s attention was drawn to Regulation 
123(3) of the CIL Regulations.  Following the end of the transitional period, a 
planning obligation, or unilateral undertaking, may not constitute a reason for 

granting planning permission where it provides for the funding or provision of 
an infrastructure project or type of infrastructure, and five or more separate 

planning obligations have previously been entered into on or after 6 April 2010 
that already provide for the funding or provision of that project or type of 

infrastructure.  On this basis I made clear that evidence might be required to 
support any request for financial contributions, apart from affordable housing. 

85. The Council’s response [Document 14] sets out reasons why the threshold of 

5 planning obligations has not been met in respect of any of the financial 
contributions that the Council has sought.  The Appellant has not challenged 

this information and in these circumstances there is no evidential basis on 
which to conclude that the relevant financial contributions that have been 
sought cannot lawfully be taken into account in Appeal B. 

86. Three other financial contributions are sought.  The first is £14,980 towards 
transport provision.  The Council has identified a number of projects in the 

email that was submitted at the Hearing [Document 14].  The policy rationale, 
CS Policy CP31, justifies the principle of this contribution and the quantum, 
identified previously, is evident from the paragraph 6.9 of the SPD [Document 

4].  In these circumstances the sum sought is compliant with paragraph 204 of 
the Framework and Regulation 122 of the CIL Regulations. 

87. The second is £5,968 towards public open space.  The Council says [Document 
14] that the sum be put towards improvements to the Downs Park open space 
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and play area.  The policy rationale, CS Policy CP18, justifies the principle of 
this contribution and the quantum of contribution, identified above, is evident 

from paragraph 2.9 of the SPD [Document 4].  In these circumstances the sum 
sought is compliant with paragraph 204 of the Framework and Regulation 122 

of the CIL Regulations. 

88. The third is £6,000 towards community facilities.  The Council says [Document 
14] that the sum be put towards the refurbishment of Clanfield Memorial Hall.  

The policy rationale, CS Policy CP16, justifies the principle of this contribution 
and the quantum, identified above, is evident from paragraph 4.6 of the SPD 

[Document 4].  In these circumstances the sum sought is again compliant with 
paragraph 204 of the Framework and Regulation 122 of the CIL Regulations. 

89. On the seventh main issue, I conclude that financial contributions are justified 

in order to offset the effect of the proposed development on affordable 
housing, public open space, community facilities and transport provision.  

However the submitted unilateral undertaking [Document 23] is fit for purpose, 
as the Council has confirmed it is happy with the wording [Document 24].  It 
would ensure the delivery of the sums sought, which have been clearly justified 

by DP policies and SPD.  In the circumstances I conclude that the tenth refusal 
reason has been overcome by the submitted unilateral undertaking. 

(viii) The presumption in favour of sustainable development 

90. At the Hearing the Appellant drew attention to paragraph 49 of the Framework, 
which says “Housing applications should be considered in the context of the 

presumption in favour of sustainable development”.  So even though I have 
found that there is a 5-year supply of housing and that relevant policies for the 
supply of housing are up-to-date, such that the DP is neither absent, silent or 

out-of-date, I shall undertake the planning balance. 

91. Paragraph 7 of the Framework says that there are 3 dimensions to sustainable 

development: economic, social and environmental, the roles for which are then 
defined.  Starting with the economic dimension of sustainable development, 
the proposed development would give rise to a number of economic benefits, 

including during construction phase when there would be a multiplier effect in 
the local economy.  In the longer term future residents would use local services 

and facilities, which could help to sustain shops, schools and other businesses.  
These factors should be given significant weight in the planning balance. 

92. Section 70 of the Act confirms that the decision maker must have regard to 
local finance considerations, which include sums that an authority could 

receive, as far as material to the proposal.  The Guidance says: “Whether or 
not a ‘local finance consideration’ is material to a particular decision will depend 

on whether it could help to make the development acceptable in planning 
terms”8.  My detailed review of the individual financial contributions proposed 
indicates that they all meet this test, which is set out in paragraph 204 of the 

Framework.  Accordingly these local finance considerations comprise economic 
benefits that should be given moderate weight in the overall planning balance.  

The economic dimension of sustainable development would be met in this case. 

93. Turning to social benefits, the provision of 4 market dwellings would make a 
modest contribution towards housing supply but against the background of my 

                                       
8 Source of quote: paragraph reference 21b-011-20140612 
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finding that the Council can show a 5-year supply of housing I attach this factor 
very limited weight.  The financial contribution towards affordable housing is a 

proportionate response towards meeting the needs of both present and future 
generations for a mix of housing and should be given moderate weight.  

However against these positive findings are my conclusions on the third and 
fourth main issues, in terms of design and accessibility.  These are factors to 
which I attach substantial weight.  For these reasons the social dimension of 

sustainable development would not, on balance, be achieved in this case. 

94. In terms of environmental factors, I have given reasons in my consideration of 
the first and second main issues why the proposed development would fail to 

protect the natural environment.  Although the Extended Phase 1 Habitat 
Survey has given recommendations to enhance the ecological value of the site 
post-development, which could be delivered by conditions, I attach this factor 

only moderate weight.  My finding that prospective residents would be highly 
dependent on the private car would not help to mitigate and adapt to climate 

change and it is appropriate to also attach this moderate weight.  For these 
reasons the environmental dimension of sustainable development would also 

fail to be achieved in this case. 

95. Paragraph 8 of the Framework says that to achieve sustainable development, 
economic, social and environmental gains should be sought jointly and 
simultaneously through the planning system.  That would not occur here.  

Paragraph 11 of the Framework reiterates the statutory duty to determine an 
appeal in accordance with the DP unless material considerations indicate 

otherwise.  Paragraph 12 of the Framework makes clear that it does not 
change the status of the DP and says that proposed development that conflicts 
with an up-to-date DP should be refused unless other material considerations 

indicate otherwise.  In my earlier reasoning I have identified a conflict with a 
number of CS policies and given reasons why the DP is up-to-date.  On balance 

I find that material considerations do not outweigh the identified policy conflict. 

96. On the eighth main issue, I conclude that the adverse impacts of granting 
planning permission, including significant conflicts with multiple up-to-date DP 

policies, would significantly and demonstrably outweigh the benefits, when 
assessed against the policies in the Framework taken as a whole. 

Appeal A: Overall conclusion 

97. For the reasons given, and having regard to all other matters raised, I conclude 
that Appeal A should be allowed and the enforcement notice quashed.  I shall 

grant planning permission on the application deemed to have been made under 
section 177(5) of the Act in Appeal A, subject to the conditions previously 
discussed.  As such, the grounds (f) and (g) do not fall to be considered. 

Appeal B: Overall conclusion 

98. Despite my positive finding on the seventh main issue, my findings on the 

remainder, notably the overall planning balance, leads me to conclude overall 
that Appeal B should be dismissed.  In reaching this view I have taken account 
of all other matters raised but no material consideration or issue raised in the 

written representations outweigh those that have led me to my decision. 
 

Pete Drew 
INSPECTOR 
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Plan 
This is the plan referred to in my decision dated:  13.10.2015 

by Pete Drew BSc (Hons), Dip TP (Dist) MRTPI 

Land adjacent to 120 White Dirt Lane, Horndean, Waterlooville, Hampshire 

PO8 0TW 

Appeal A Ref: APP/M1710/C/15/3005462 

Scale: Do not scale as original plan has been scanned which might cause variations. 
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